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EU 545 b ZR I3 Ml BRI B2 O FR 1T EU BRESSR 102 2D X
BLAUHAZ OB & L CHll S5 & 2 A, EU OHIFIE L 15 3Bl i) iz
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25D TIHRVNR,) HEER R A 2 A3 2 FERITIT, BHOITHI
Ko THBIZBIAHFEETHZLERORNVE S IZTHFRIOEMT (“a
special responsibility not to allow its conduct to impair genuine
undistorted competition on the [ ... ] market”) 23& 25t D& STV DL,

PRINZE B 23T SRR O IC B L Co BT $+ % 7~ L 72 Guidance
Paper (2009 4F) 2128V TH, ZOFIXFBEHI N TN D,

%% . Guidance Paper #f¢
“1. Article 82 of the Treaty establishing the European Community [...]
prohibits abuses of a dominant position. In accordance with the
case-law, it is not in itself illegal for an undertaking to be in a dominant
position and such a dominant undertaking is entitled to compete on the
merits. However, the undertaking concerned has a special responsibility
not to allow its conduct to impair genuine undistorted competition on the
common market. Article 82 is the legal basis for a crucial component of
competition policy and its effective enforcement helps markets to work
better for the benefit of businesses and consumers. This is particularly
important in the context of the wider objective of achieving an integrated

internal market.”

1 Case 322/81 Nederlandsche Banden Industrie Michelin (Michelin 1) v Commission
[1983] ECR 3461 %,

2 Guidance on the Commission's enforcement priorities in applying Article 82of the EC
Treaty [now 102 TFEU] to abusive exclusionary conduct by dominant undertakings
[2009] OJ C45/2.
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FRREINTND,)

%% . AKZO F/FHI R R

“71. Prices below average variable costs (that is to say, those which vary
depending on the quantities produced) by means of which a dominant
undertaking seeks to eliminate a competitor must be regarded as abusive. A
dominant undertaking has no interest in applying such prices except that of
eliminating competitors so as to enable it subsequently to raise its prices by
taking advantage of its monopolistic position, since each sale generates a loss,
namely the total amount of the fixed costs (that is to say, those which remain
constant regardless of the quantities produced) and, at least, part of the
variable costs relating to the unit produced.

3 Case 62/86 AKZO Chemiev Commission [1991] ECR, I-3359.
4 Case C-209/10, Post Danmark A/S v Konkurrenceradet EU:C2012:172
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72. Moreover, prices below average total costs, that is to say, fixed costs plus
variable costs, but above average variable costs, must be regarded as abusive if
they are determined as part of a plan for eliminating a competitor. Such prices
can drive from the market undertakings which are perhaps as efficient as the
dominant undertaking but which, because of their smaller financial resources,

are incapable of withstanding the competition waged against them.”
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o [¥n[EEH  AVC(Average Variable Cost)
AIEERAEZEEETCHRE LT LD, AEE B Y20 O EE A,

o Wik nEZr A AAC(Average Avoidable Cost)
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7 “Average avoidable cost is the average of the costs that could have been avoided if
the company had not produced a discrete amount of (extra) output, in this case the
amount allegedly the subject of abusive conduct. In most cases, AAC and the
average variable cost (AVC) will be the same, as it is often only variable costs that can
be avoided.” (FifiE 2 ORKMZEE 2D Guidance Paper OHITEL Y )

8 “Long-run average incremental cost is the average of all the (variable and fixed) costs
that a company incurs to produce a particular product.” (i 2 ODKINEE S D
Guidance Paper OHIiEL Y ,)
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“23. [...] Vigorous price competition is generally beneficial to consumers. With
a view to preventing anti-competitive foreclosure, the Commission will normally
only intervene where the conduct concerned has already been or is capable of
hampering competition from competitors which are considered to be as efficient
as the dominant undertaking.
[...]
25. In order to determine whether even a hypothetical competitor as efficient as
the dominant undertaking would be likely to be foreclosed by the conduct in
question, the Commission will examine economic data relating to cost and sales
prices, and in particular whether the dominant undertaking is engaging in
below-cost pricing. This will require that sufficiently reliable data be available.
[...]
26. The cost benchmarks that the Commission is likely to use are average
avoidable cost (AAC) and long-run average incremental cost (LRAIC). Failure
to cover AAC indicates that the dominant undertaking is sacrificing profits in
the short term and that an equally efficient competitor cannot serve the targeted
customers without incurring a loss. LRAIC is usually above AAC because, in
contrast to AAC (which only includes fixed costs if incurred during the period
under examination), LRAIC includes product specific fixed costs made before the
period in which allegedly abusive conduct took place. Failure to cover LRAIC
indicates that the dominant undertaking is not recovering all the (attributable)
fixed costs of producing the good or service in question and that an equally

efficient competitor could be foreclosed from the market.”




“64. Conduct will be viewed by the Commission as entailing a sacrifice if, by
charging a lower price for all or a particular part of its output over the relevant
time period, or by expanding its output over the relevant time period, the
dominant undertaking incurred or is incurring losses that could have been
avoided. The Commission will take AAC as the appropriate starting point for
assessing whether the dominant undertaking incurred or is incurring avoidable
losses. If a dominant undertaking charges a price below AAC for all or part of its
output, it is not recovering the costs that could have been avoided by not
producing that output: it is incurring a loss that could have been avoided.
Pricing below AAC will thus in most cases be viewed by the Commission as a
clear indication of sacrifice

65. However, the concept of sacrifice does not only include pricing below AAC.
In order to show a predatory strategy, the Commission may also investigate
whether the allegedly predatory conduct led in the short term to net revenues
lower than could have been expected from a reasonable alternative conduct, that
is to say, whether the dominant undertaking incurred a loss that it could have
avoided (3). The Commission will not compare the actual conduct with
hypothetical or theoretical alternatives that might have been more profitable.
Only economically rational and practicable alternatives will be considered
which, taking into account the market conditions and business realities facing
the dominant undertaking, can realistically be expected to be more profitable.”




